UINITED BTATES OF AMERICA
MERIT BYSTEMEB PROTECTION BOARD

PATRICIA A. FAIRALL,
Appellant,

DOCKET NUMBER
CH07528310623~1

Ve

VETERANS ADMINISTRATION, DATE : MAR 12 1987

Agency.

it T Ve Vgt Ve’ Nt M g Vgl Nwutt Nogat “ogrt

Susan_ P. Malone, Esguire, Chicage, Illinois, for the
appellant.

Thornton E. Cherry, Chicago, Illinecis, for the agency.

BEFORE

Daniel R. Levinson, Chairman
Maria L. Johnson, Vice Chairman
Dennis M. Devaney, Member

Member Devaney dissents, separate opinion to follow.

OPINION AND ORDER

The agency has petitioned for review of an initial
decision in which an administrative judge! of the Board's:
Chicago Regional Office reversed the appellant’s removal.
We hereby DENY the petition for failure to meet the criteria

for review under 51 Fed. Reg. 25,158 (1986) (to be codified

1 Effective May 8, 1986, the working title of the attorney-
examiners in the Board’s regional offices was changed from
"presiding official” to *administrative judge.”



at 5 C.F.R. § 1201.115).2 For the reasons stated below,
however, we REOPEN this case on our own motion and REVERSE
the administrative judge’s initial decision. See 5 U.S.C.
§ 7701(e) (1).
BACKGROUND

The agency removed the appellant from her position of
Medical Technologist, GS-7, based on charges that, on two
occasions, she improperly identified organisms in blood
cultures. The administrative 3judge issued an initial
decision sustaining the action, and the appellant petitioned
for review of the administrative judge’s initial decision.

After the petition had been filed, the Board issued its
decision in Gende v. Department of Justice, 23 M.S.P.R, 604
(1924), holding that, with certain 1limited exceptions,
performance~based actions effected after October 1, 1981,3
were to be effected under 5 U.S.C. Chapter 43. Id. at 614-
16. It held further that its decision would be given a

partially prospective application; in each case in which the

2 on July 10, 1986, the Board republished its entire rules
of practice and procedure in the Federal Register. For ease
of reference, citations will be to the Board’s regulations
at 5 C.F.R. Part 1201. However, parties should refer to 51
Fed. Reg. 25,146-72 (1986) for the text of all references to
this part.

3 oOctober 1, 1981, was the date by which agencies were
required to implement performance appraisal systems that had
been reviewed and approved by the Office of Personnel
Management (OPM). 5 U.S.C. §§ 4302(b) (2) and 4304; 5 C.F.R.
§ 430.301 (1983). The Board has held that in appeals of
Chapter 43 actions, the agency must establish that it
effected the action under an OPM-approved performance
appraisal system. Griffin v. Department of the Army, 23
M.S.P.R. 657, 663 (1984).



agency had effected the action before November 22, 1984, the
Board would provide the agency with an opportunity either
(1) to elect to have the action reconsidered under Chapter
43 standards and adjudicated as a Chapter 43 action, or (2)
to show that its action fell within one of the exceptions to
the general rule that performance-based actions be effected
under Chapter 43, Because the action in this case was
effected under the adverse action procedures provided in 5
U.S.C. Chapter 75, and because it was effected before
November 22, 1984, the Board vacated the initial decision
and remanded the case to the regiocnal office to provide the
agency with an opportunity either to show that its action
fell within an exception to the general rule that
performance-based actiocns be effected under Chapter 43, or

to elect to have the Board reconsider the action under

on remand, the agency argued that this case fell within

one of the exceptions described in Gende -- i.e., the

exception for cases in which there was a substantial ",

likelihood that providing the employee with an opportunity
to demonstrate acceptable performance before proposing the
action could result in injury, death, breach of security, or
great monetary 1loss.? The administrative judge found,

however, that the agency had failed to show that the case

4 The agency alleges in its petition for review that it also
argued that the case fell within other exceptions stated in
Gende v. Department of Justice, 23 M.S.P.R. 604 (1984). For
the reasons stated below, however, we find it unnecessary to
review the merits of this allegation.



rell within this exception; that the agency therefore was
regquired to effect the action under Chapter 43; that one of
the substantive rights provided to employees under that
chapter was a right to an improvement period before removal
proceedings were instituted; and that the agency in this
case had failed to provide that right to the appeliant. He
therefore reversed the removal.

The agency has filed a petition for review of the
second initial decision. After the petition was filed,
however, the United States Court of Appeals for the Federal
Circuit issued its decision in Lovshin v. Department of the
Navy, 767 F.2d 826 (Fed. Cir. 1985), cert. denied, 106 S.
Ct. 1523 (1986), holding that Chapter 75 *remains available
for performance-based adverse actions,” despite the
enactment of Chapter 43. Because of the possibility that
that decision could have an effect on the outcome of this
case, the parties have been afforded an opportunity to
submit briefs addressing any such effect.

REPRESENTATIONS TO THE BOARD

In its brief addressing the impact of Lovshin on this
case, the agency alleges that Lovshin overruled Gende and
that the appellant’s removal was effected properly under

Chapter 75.°

5 In its petition for review, the agency alleges that the
administrative judge erred in finding that the appellant’s
removal did not fall within a Gende exception. In light of
the agency’s subseguent allegations that Gende has been
overruled, however, and in light of our findings below, we
find it wunnecessary to address the allegation in the
petition for review.



The appellant, in her brief on this subject, alleges
that Lovshin has no effect on this case for the following
reasons: (1) The agency’s petition for review was untimely
filed and otherwise inadeguate, and there therefore was no
proper appeal pending with the Board when Lovshin was
issued; (2) Lovshin is distinguishable from this case in
that the appellant in this case met the requirements of her
performance standards, while the enmployee in Lovshin did
not; and (3) lLovshin 1is distinguishable from this case in
that the action in Lovshin was taken shortly after
October 1, 1981, while the action in this case was taken
several years after that date. The appellant also alleges
that, even if ILovshin is appiicable to this case, her
removal should be reversed because it violated wmerit
principles stated in 5 U.S.C. §§ 2301(b)(6) and 2301(b)(7):
and she asks that, 1if the Beoard does not find that
violations of merit principles have been shown, the case be
remanded for -deveiopment of further evidence regarding this

6

matter. In addition, in her petition for review of the

6 The appellant also has responded to certain statements
concerning the facts of the case that were made by the
agency in its brief addressing the effect of Lovshin on this
case. She alleges that those statements are either not
supported by, or are directly ceontradicted by, the record.
As we have stated above, the purpose of the Board’s
affording the parties an opportunity to submit additional
briefs after the Lovshin decision was to allow the parties
to address the effect Lovshin might have on the outcome of
this case. The Board did not intend to give the parties an
opportunity to submit additional information concerning the
merits of the charges against the appellant., We therefore
have not considered the statements in the parties’ post-
Lovshin submissions <that concern the merits of those
charges.



first initial decision, the appellant has challenged certain
statements and findings the administrative 3judge made
rrgarding the seriousness o©of the charges and the
rezasonableness of the penalty. She also has alleged in that
iotition that the adrinistrative judge improperly placed on
the appellant the burden of proving disparate treatment, and
that he improperly failed to require the agency to prove
certain allegations by a preponderance of the evidence.’
ANALYSIS
1. The agency’s petition for review was timely filed and

pending before the Beoard at the time Lovshin was issued, and

Lovshin’s _ heoldings therefore  will be applied, as

appropriate. in this case.

At the time the agency filed its petition for review in
this case, 5 C.F.R. § 1201.114(b) provided that such a
petition was to be filed within thirty-five days of the
issuance of the initial decision. The regulations also
v.-avided, at_? C.F.R. § 1201.22(b), that the date of filing
.7 3 petition for review would be ”“determined by the date of.
wailing .indicated by the postmark date.” 1In this case, the
agency’s petitioca vias postrarked on thy thirty-fifth day
after the date of the initvias. decision. Petition for Review

File, Tab 1. We th ~efore find, despite the appellunt’s

7 The appeilant has aileged further that the administrative
judge failed ¢o advise t.1e parties that certain evidence had
kern misplaced or lost before he issued his first initial
geoision. The missing evidence, however, evidently was made
nut ef the file before the second initial decision was
$:3smed,  Remar? hppeal File, Tab 5.



contention to the contrary, that the petition was timely
filed,

We also find unpersuasive the appellant’s allegation
that Lovshin is not applicable to this case because the
petition for review is otherwise inadequate. The appellant
alleges, in support of this allegation, that the agency
cited evidence that did not exist, that the petition did not
contain specific record citations as required by Board
regulations, and that the agency ”did not correctly state
the procedural or substantive history of the action.” These
allegations, however, concern only the issue of whether the
petition for review should be granted. They do not concern
the issue of whether the petition was peniing with the Board
wvhen Lovshin was issued. We find that the petition clearly
was pending with the Board at that time.

Under 5 U.S.C. § 7703(b) (1), as amended,® the United
States Court of Appeals for the Federal Circuit has
exclusive jurisdiction over petitions for judicial review of
Board decisions with respect to cases other than those’
involving claims of prohibited discrimination. Given this
exclusive grant of jurisdiction, the Board has held that
decisions by that court are controlling authority on the
Board, whereas decisions by other circuit courts are
persuasive, but not controlling, authority. See Egan V.

Department of the Navy, 28 M.S.P.R. 509, 516 n.4 (1985),

% gection 7703 was amended by the Federal Courts Improvement
*ot o 1982, Pub. L. No, 97-164, 96 Stat. 39 et seqg.



vacated, 802 F.2d 1563 (Fed. Cir. 1986); Schlacter v.
Office of Personnel Management, 22 M.S.P.R. 31i8, 319 (1984).
Additionally, we note that, under the doctrine of stare
decisis as applied by the courts, a question of law that is
settled forms a precedent that is applied in all future
cases involving the same or a substantially similar
question, regardless of the fact that different parties are
involved in these future cases. Vail v. Arizona, 207 U.S.
201, 205 (1907). 1In light of these considerations, and the
fact that the Board’s decision in Gende was eXpressly
addressed by the court in the Lovshin decision, we conclude
that the Board is required to apply the Lovshin decision to
appeals, such as the one now before the Board, that were
still pending before the Board when ihe Lovshin decision was

issued.

2. The agency in this case had the option ©f using

L EE,

Chapter 75 to effect the appellant’s removal.

In Lovshin,? the United States Court of Appeals
expressly ruled that ”Chapter 75 may be used to remove an
employee for werformance-based reasons, provided that the
agency meets #11 requirements for establishing ’such cause

as will promote the efficiency cf the service.’” Lovshin at

9 The Board intervened in the ILovshin proceeding before the
court and asked the court to remand the appeal to allow the
Board to consider whether the action was properly effected
under Chapter 75 in light of the Gende decision. Because
the court found that the Gende decision was in error, it
declined to remand the appeal.



829. In summarizing the basis for its holding, the court

concluded that:

(1) [T]he usual deference which a court must give
the interpretation of a statute by the agency
charged with its administration is not appropriate
in this instance because the MSPB itself has not
taken a consistent position; (2) the precedessor
[sic] of Chapter 75 was 1long used for removals
based on poor performance and the legislative
history discloses no expressed intent by Congress
to repeal such use; (3) Chapters 43 and 75
establish separate procedural mechanisms, both of
which can be used to obtain the objectives
Congress sought in enacting the CSRA; (4) there is
no necessary conflict in utilizing both chapters
for such actions and (5) if Chapter 43 only were
available for the disciplining of employees for
poor performance, there would be serious omissions
and anomalies.

Id. (emphasis in original).

In light o©of the statements quoted above, it is clear
that agencies have the option of utilizing either Chapter 43
procedures or Chapter 75 procedures to effect performance-
based removals. Furthermore, we see no proper basis in the
court’s decision for finding that the time at which the

action at issue in the case now before the Board was taken

has any effect on the applicability of Lovshin to this case. |

The only limitation that the court identified on an agency’s
use of Chapter 75 for performance-based actions was a
prohibition on an agency’s use of Chapter 75 to circumvent
Chapter 43 by charging that an enmployee should have
performed better than the standards communicated to him in
accordance with Chapter 43 required him to perform. Lovshin
at 842. The appellant claims that her conduct “was governed

by and met the critical and reguired standards of her
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position,” that “#[t]Jhis fact was clearly acknowledged
throughout the hearings in question,” and that her removal
therefore was improper under Lovshin. She has not, however,
identified or referenced any specific supporting record
evidence. See Weaver v. Department of the Navy, 2 M.S.P.R.
129, 133 (1980). We therefore decline to give further
consideration to the applicability of this limitation to
this appeal, and, consequently, we find no error in the
agency’s election to proceed under Chapter 75 to effect this

action.

3. An employee subject to a performance-based adverse

action under Chapter 75 has no statutory right to_ a

performance improvement period.

In the case now before the Board, the appellant
specifically asserted before the administrative judge that
the agency was required but had failed to follow certain
Chapter 43 provisions, such as the provision that an
employee be afforded an opportunity to demonstrate
acceptable performance before the action is effected.1® 1In
light of the Lovshin decision, the appellant’s reliance on
Chapter 43 is misplaced. Under the Lovshin analysis, an

agéhcy that elects, as the agency in this case has, to rely

10 Relying on the express language of § 4302(b)(6), the
implementing regulations, and the legislative history of
this provision, the Board has held that employees have a
substantive right to a reasonable opportunity to improve in
Chapter 43 actions, and that the agency has the burden, in a
Chapter 43 appeal, of proving that this opportunity was
afforded. Sandland v. General Services Administration, 23
M.S.P.R. 583, 590 (1984).
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on Chapter 75 is not bound by any Chapter 43 reguirements.
See Lovshin at 844. We note further that the court in
Lisiecki v. Merit Systems Protection Board, 769 F.2d 1558
(Fed. Cir. 1985), cert. denied, 106 5. Ct. 1514 (1986¢),
stated that, if an agency elects to pursue its performance-
based action under Chapter 7%, it 1is “"bound by the
substantive and procedural requirements of that chapter,”
and that, ”if chaptar 43 is the option chosen, the
procedures and standards thereunder apply.” Id. at 1567.

The gquestion that remains, however, is whether
employees subjected to performance-based Chapter 75 actions
have a right to an improvement period in such actions
independent of any analogy to Chapter 43 requirements.
Unlike Chapter 43, Chapter 75 contains noc express provisioen
that requires an agency to afford an employee an opportunity
to improve his performance before the agency effects a
performance-based action. Compare 5 U.S.C. § 4302(b)(6)
with § 7513(b). The appellant has not identified, nor have
we been able to locate, any law, rule, regulation, or case
precedent that grants employees a right to an improvement .
period in Chapter 75 actions. Therefore, we decline to
provide a right not enacted by Congress.

In this regard, we note that the Board has previously
considered whether such a right may be derived from 5 U.S.C.
Chapter 23. 1In Parton v. Federal Communications Commission,
7 M.S.P.R. 236 (1981) (hereinafter Part- I), and O’Reilly

v. Community Services Administration, 16 M.S.P.R. 44 (1983),
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the appellants contended that their agency’s failure to
afford them an opportunity to improve before taking a
performance-based action under Chapter 75 contravened the
merit system principle at 5 U.S.C. § 2301(b)(6) that
provides that #[e]mployees should be retained on the basis
cf the adeguacy of their performance, inadecquate performance
should be corrected, and employees should be separated who
cannot or will not improve their performance to meet
required standards.” In both these cases, the Board
rejected the appellants’ argument that this merit systenm
principle conferred any right to an opportunity to improve
in Chapter 75 actions. Parton I, 7 M.S5.P.R. at 239-40;
O’Reilly, 16 M.S.P.R. at 47-48. See also Parton v. Federal
Communications Commission, 10 M.S.P.R. 330 (1982) (reversing
earlier decision on other grounds) (hereinafter Parton II),
arr’d, 684 F.2d 530 (8th Cir. 1982). Citing its analysis of
the merit system principles in Wells v. Harris, 1 M.S.P.R.
208, 213-14 (1979), the Board found that these principles
were not self-executing and that a prohibited personnel

practice was not established under § 2302(b) (11)11 merely by

11 ynder § 2302(b)(11) it is a prohibited personnel practice
to ”take or fail to take any ... personnel action if the
taking of ... such action wviolates any law, rule, or
regulation implementing, or directly concerning, the merit
system principles contained in section 2301 of this title.”
'In Wells v. Harris, 1 M.S.P.R. 208, 215 (1979), the Board
relied on the legislative history of Chapter 23 to hold that
a violation of § 2302(b)(11) is not established unless the
action at issue (1) violates a law, rule, or regulation and
(2) the violated law, rule, or regulation, is one that
?implements” or “directly concerns” the merit systen
principles.
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showing that an action violates a merit systep prig;iple.
Thus, the Board found that, although an age?cy's fg}%pre to
afford the employee an opportunity to improve was felevant
to a consideration of the penalty in Chapter .75 performance-
based actions, its failure to afford this opportunity was
not a prohibited personnel practice providing grounds for
reversal. Based on its ruling in Wells at 215 that the
merit principles were not self-executing, the Bqard;Qqs also
found that an agency has no obligation under,§_2301(b)(7)12
to provide training before removing _aﬂ_ employee for
unsatisfactory performance, and that the:failurg to provide
training is not a prohibited persopnql practice. under
§ 2302(b)(11). Cho v. Dwight David Eiseqhower Army Medical
Center, 8 M.S.P.R. 52, 57 (1981); Thompsop v. Department of
Treasury, 16 M.S.P.R. 294, 298 (1983),_a£;’d, 738 F;2d 452

(1984).

N - s .
- -
T =

In Lovshin, the court cid not expressly disag;ge with
the Board‘s ruling in Wells that the merit principygs were
not self-executing. However, the court did state, without
any qualifications, that #{ulnder § 2302(b)(11)£" 1}t was a
prohibited personnel practice *to viola'.c_e\ t}}g merit
principles set out in § 2301(a).” Lovshin, 767 F.2d at 841.
The court then specifically identified the +two merit

-

principles set out in §§ 2301 (b) (6) and 2302(by(7)_%nd found

=T o

12 phis merit principle provides that: #~Employees should be
provided effective education and training in "cases in which
education and training would result in better organaz%;ional
and individual performance.” " -
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that: (1) These principles were broadly stated in terms of
”inadequate performance” rather than the more narrowly
defined language of *unacceptabie performance” in
Chapter 43; (2) an agency that elected to proceed under
Chapter 75 would be tied to the same merit principles that
were stated with more specificity in Chapter 4:; and (3) an
employee’s defense that an agency had vioclated the merit
principles was substantive rather than procedural. Id.

To the extent that the court’s analysis in Lovshin
concerning Chapter 23 can be interpreted as a finding that
violations of the merit principles constitute prohibited
personnel practices per se, this finding does not conmpel the
conclusion that the merit principles establish a right to an
improvement peried in performance~based Chapter 75 actions.
Even if we were to apply the court’s ruling that it is a
violation of § 2302(b){(11) to violate any of the merit
principles in § 2301, this finding does not dispose of the
central issue before wus, i.e., whether § 2301(b)(6)
establishes a right to an improvement period in Chapter 75
actions. Absent a finding that § 2301(b)(6) confers this
right, an agency’s failure to afford the employee this right
in Chapter 75 actions does not constitute a violation of a
merit principle and therefore does not constitute a
prohibited personnel practice under the court’s analysis of
§ 2302(b)(11). For the reasons stated below, we find
nothing in the court’s decision in Lovshin that provides any

basis to conclude that § 2301(b)(6) or § 2301(b)(7)
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establishes a right to an improvement period in Chapter 75
actions. Indeed, we find significant indications in the
court’s decision to the contrary.

First, as we noted previously, unlike Chapter 43,
Chapter 75 contains no express provision that requires an
agency to afford the employee an improvement period before
proposing the action. The express statutory provision in
§ 4302(b) (6) establishing a right to an opportunity to
improve is a distinquishing feature of Chapter 43 actions.13
As noted by the court in Lovshin, another distinguishing
feature that sets Chapter 43 actions apart from Chapter 75
actions is the right of an employee in a Chapter 43 action
Yto be rated on reasonable [performance]} standards and to
have the specific procedures of Chapter 43 applied in
connection with those standards.” Lovshin, 767 F.2d at 842.

Both of these distinguishing features of Chapter 43
actions are clearly referenced, and arguably required, by
the provision in § 2301(b)(6) that #“employees should be
separated who cannot or will not improve their performance
to meet required standards.” Yet, despite its finding that
§ 2301(b)(6) is equally applicable to both Chapter 75 and

Chapter 43 actions, the court in Lovshin expressly refused

13 pased on the express provision in § 4302(b) (6) mandating
an opportunitv to improve in Chapter 43 actions, the
legislative pistory of this section, and implementing
regulations, the Board has found that the opportunity to
improve is a substantive right in Chapter 43 that is
separate from the other procedural guarantees of § 4303, and
that this right is ”one of the most important rights ... in
the entire Chapter 43 appraisal scenario.” Sandland, 23
M.S.P.R. at 590.
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to read into Chapter 75 any Chapter 43 reguireaments related
to performance standards. In rejecting the petiticner’s
arguments that the agency was required to frame its charges
in terms of “critical element” deficiencies under the
petitione: 's rerformance standards, the court found that,
since the action was properly taken under Chapter 75, “the

procedural prereguisites of a Chapter 43 action referenced

by petitioner are ... 1inapplicable.” Lovshin at 844

(emphasis supplied).

Significantly, we note that one of the Chapter 43
requirements that the petitioner in Lovshin urged the court
to find applicable to his case was 5 C.F.R. § 432.203(b),
which implements the statutory provisions in § 4302(b) (6)
mandating an opportunity to improve.l4 We find nothing in
the court’s decision that suggests that the court agreed
with the petitioner that the Chapter 43 reguirements
mandating an opportunity to improve were applicable to the
agency’s Chapter 75 action. On the contrary, the court’s
finding that the procedural requirements of Chapter 43
“referenced by [the] petitioner” were inapplicable to the
agency’s Chapter 75 action compels the opposite conclusion.
Id.

In considering the issue of whether § 2301(b) (6)
requires agencies to afford an improvement period in

Chapter 75 actions, we have considered not only the specific

14 see petitioner Lovshin’s brief at 14, 25, filed June 4,
1984, with the Court of Appeals for the Federal Circuit.
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statutory language in § 2301(b)(6), but also the court’s
analysis in Lovshin that focused on the interrelationship of
Chapters 43 and 75. 1In this regard, the court stated that
# [n]either chapter . . . is without function nor meaningless
in light of the other. They function well as alternative
procedures.” Lovshin, 767 ¥F.2d4 at 842. Given the court’s
express finding that Chapter 43 does not provide the
exclusive procedure for performance-based actions, it would
be incongruous if not ultra vires for the Board ”"to read
into the Chapter 75 procedure the distinguishing features of
Chapter 43 ‘unacceptable performance’ removal procedures.”
See Hatcher v. Department of the Air Force, 705 F.2d 1309,
1313 (11th Cir. 1983) (rejecting the petitioner’s argument
that the agency’s Chapter 75 action wvas deficient in that
the agency allegedly failed to follow c¢ertain Chapter 43
reguirements).

Had the court in Lovshin intended the merit principles
in §§ 2301(b)(6) and 2301(b)(7) to serve as a vehicle to
establish a right to an impro{rement period in Chapter 75
actions, surely the court would have said so expressly and
would have applied this ruling to the case before it, in
which the petitioner raised this issue. The court did not
do so. In sum, we can discern no basis to conclude that the
court in Lovshin intended to overrule sub silentio Parton I,
in which the Board held that §§ 2301(b) (6) and 2301(b)(7)
did not establish a right to an improvement period in

Chapter 75 actions. Consequently, the Board will continue,
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pursuant to its decision in Parton I, to consider an
agency’s failure to afford an employee an opportunity to
improve 4in a Chapter 75 performance-based action as a
relevant factor in assessing the reasonableness of the
penalty, rather than as a preohitited personnel practice
requiring reversal of the action. Of course, pursuant to
the court’s finding in Lovshin at 842, the Board will
consider an appellant’s allegation that the agency’s Chapter
75 action was based solely on performance that was governed
by and met the appellant’s critical elements as raising a
claim of a prohibited personnel practice under §
2302(b) (11). We see no basis, however, to go beyond‘the
court’s specific finding and to construe Chapter 23 as
engrafting Chapter 43 rights onto Chapter 75 actions.

4. An agency’s failure to  provide a performance

improvement period in a performance-based adverse action

taken under Chapter 75 is relevant to a consideration of the

propriety of the penalty.

In Parton I, 7 M.S.P.R. at 239, the Board noted its
holding in Douglas v. Veterans Administration, 5 M.S.P.R.
280, 305 (1981), that one relevant factor in determining the
appropriateness of a penalty is *the clarity with which the
employee was on notice of any rules that were violated in
committing the offense or had been warned about the conduct
in guestion ....” The Board found that the agency failed to
inform the appellant of any deficiencies in his performance

after it discover.d them, and it concluded that the agency’s
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failure to offer the appellant an opportunity to improve
under these circumstances rendered the agency’s choice of
the removal penalty ”“clearly excessive.” Parton I, 7
M.5.P.R. at 239-40. In Parton II, however, the Board
granted the Office of Personnel Management’s motion for
reconsideration and reversed its previous ruling. After re-
examining the record, *he Board concluded that the
anpesnianit’s performance deficiencies were willful and that
there was r- rrason to provide an improvement period in such
o TunTances, The Boerd therefore sustained the removal
. Y. . o aton IXI, 10 M.S.P.R. at 333.

Thus, it is clear, from our holding in Parton II, that
an agency’s failure to afford an improvement period does not
require mitigation of the removal penalty in every case.
The lack of an improvement period is not a mitigating factor
per se but is relevant to a mitigating factor identified in
Douglas that addresses the extent to which the employee was
on notice that his deficient performance or misconduct might
be the basis for an adverse action. Where the employee’s
position description, performance standards, or other
rele’ant documentation give sufficient notice of the kind of
verformance that is considered deficient, the fact that an
improvement period was not afforded is not, standing alone,
a sufficient basis for mitigating the penalty. Conversely,
the fact that a&n improvement period was provided will
generally establish that the employee was on notice that his

performance was considered deficient, but is not necessarily
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dispositive. Accordingly, where the issue of notice is
considered relevant to an assessment of the penalty at
#1L,15 the focus of our inquiry will center on whether the
employee received actual or <constructive notice of
performance deficiencies. The absence or presence of an
improvement period is evidence that is relevant to this
determination.

Absent any statutory provision, interpretive rule, or
regulation that mandates that an employee be given an
opportunity to improve in Chapter 75 actions, the extent and
timing of the improvement period to be afforded in
Chapter 43 actions cannot be engrafted onto Chapter 75
actions. Thus, if an agency elects to afford the appellant
an improvement period in a Chapter 75 performance-based
action, the fact that the improvement period wmccurred during
the notice period of the action or that the appellar*t was
warned of minimally acceptable performance, as opposed to
unsatisfactory performance, does not, standing alone, render

the agency’s notice of performance deficiencies

15 aAs both the Board and the courts have recognized, not all
of the twelve mitigating factors identified by the Board in
Douglas v. Veterans Administration, 5 M,S.P.R. 280, 305-06
(1981), are relevant in every case., Id. e- 306&; Nagel v.
Department of Health and Human Services, 707 .2d 1384, 1386
(Fed. Cir. 1983). Where the agency’s renalty is not
challenged by the appellant, the agency’s prima facie
justification concerning the penalty will generally be
sufficient and the agency need not present specific evidence
that the appellant had notice of performance deficiencies.
See Douglas at 308. Where the appellant asserts
insufficient notice of performance deficiencies or absence
of an improvement period, the agency is reguired to present
such further evidence as it may choose to rebut the
appellant’s challenge. Id.
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insufficient. In additior, we recognize, as we did in
Parton II, that when certain special circumstances are
present, it is not appropriate for the Board to mitigate the
penalty solely on the basis of the lack of an improvement
period. Thus, if an ajpellant challenges the action by
asserting that the agency failed to provide notice of
performance deficiencies or an improvement period, the
agency may rebut this challenge to the penalty by showing,
inter alia, that: 16 (1) The appellant’s peiformance
deficiencies were willful or intentional, see Parton II, 10
M.S.P.R. at 333; or (2) affording an improvement period
would have resulted in unreasonable costs, or placed the
health and safety of others at risk.

Finally, we note that this standard is not the same
standard that the Board articulated in Gende, 23 M.S.P.R. at
615-16, where the Board held that it would excuse the
agency’s failure to afford an improvement peried if the
agency could establish, by preponderant evidence, that there
was ”a substantial 1likelihood that providin.g}-the emplc.:yee'
with an opportunity to demonstrate acceptable performance
before proposing the action will result in injury, death,

breach of security, or great nonetary 1loss.” The Gende

16 of course, as noted earlier, when an appellant challenges
the penalty on the ground that no improvement period was
provided, the agency may rebut that challenge by showing
that one was provided or by showing that the appellant had
notice of performance deficiencies even without being
afforded an improvement period. The agency need not rely on
the ”special circumstances” mentioned above to rebut the
appellant’s challenge to the penalty.
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standard was based on factors that the Board addressed in
reference to absolute performance standards in Chapter 43
actions. See cCallaway v. Department of the Army, 23
M.S.P,R. 592, 598 (1984). The evidentiary standard applied
+n Gende and cCallaway is not an appropriate standard for
review of the penalt'y. That standard was related to the
propriety of the agency’s use of Chapter 75 to effect a
removal or demotion; it was not related to the
reasonableness of the penalty selected by the agency.
Furthermore, as the Board has noted before, an agency is not
reguired to prove the propriety of a particular penalty by
the preponderance of the evidence. Weiss v. U.S. Postal
Service, 10 M.S.P.R. 587, 590 (1982), aff’d, 700 F.2d at 754
(1st Cir. 1983). Rather, the agency has the burden of
persuading the Board that the penalty selected is within the
parameters of reasonableness. Montgomery v. Department of
Health and Human Services, 18 M.S.P.R. 530, 532 (1984).

5. The penalty of removal is not unreasonable in_ this

case.

In the case now before the Board, the appellant was
charged with: (1) Recording in a log book that an organism
in a blood culture had received final identification as
Pseudomonas, when she had failed to set up the second set of
tests that were required for final identification of the
organism; and (2) labeling another blood culture
"pseudomonas aeruginosa,” when the test of the culture had

not yet been started. The administrative judge, in his
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first initial decision, sustained both charges. The
appellant, however, alleges that the administrative 3judge
made statements and findings concerning these charges that
were unsupported by, and contrary to, the prerconierance of
the evidence.

The appellant has asserted first that the
administrative Jjudge erred in stating that she had
negligently prepared “worksheets,” First Initial Decision at
1, when in fact she was charged with negligent preparation
of logbooks. She has failed, however, to demonstrate how
the administrative 3judge’s choice of terminology has
affected her substantive rights, See Karapinka v.
Department of  Energy, 6 M.S.P.R. 124, 127 (1981)
(administrative djudge’s procedural error is of no 1legal
consequence unless it is shown that it has adversely
affected a party’s substantive rights).

The appellant also has asserted that the agency failed
to establish, and the administrative 3judge failed to
address, certain aspects of the first charge. Specifically,.
she contends that the agency was required to prove by.
preponderant evidence the validity of its stated reasons for
considering that her alleged negligence with respect to this

matter was serious.l? We note, however, that the agency was

17 fThose reasons were that the log book was used by
physicians to obtain information; that the physicians in
guestion relied on the erroneous information in the logbook;
that they treated the patient on the basis of that erroneous
information; and that the error could have resulted in
inappropriate antibiotic treatment.
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required to prove by preponderant evidence only its charge
that the appellant negligently and improperly prepared the
blood culture as charged. In addition, the administrative
judge in fact did address the appellant’s contention that
the agency exaggerated the severity of the appellant’s
errors, albeit in connection with his assessment of the
reasonableness of the penalty. First Initial Decision at 5.
As we have stated above, an agency is not required to prove
the reasonableness of the penalty by a preponderance of the
evidence.

With respect to the second charge, the appellant has
asserted that the administrative judge mischaracterized the
effect of her error (which she has admitted making) by
suggesting, on page two of the first initial decision, that
the item she improperly labeled was a means of reporting the
identification of an organism in a blood culture. We have

eviewed the part of the initial decision to which the
appellant has referred. Although the administrative judge
did state that the appellant was charged with “prematurely.
report[ing)] a blood culture as Pseudomonas aeruginosa,” the
context in which this statement appears clearly shows that
the administrative judge properly understood the charge as
one of mislabeling a blood culture. We therefore find that
any error that the administrative judge may have made with
respect to this matter has not affected the appellant’s

substantive rights. See Karapinka, 6 M.S.P.R. at 127.
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For the reasons stated above, we find that the
appellant has not shown any material error with respect to
the matters described above.

In considering the reasonableness of the penalty of
removal in this case, the administrative judge identified
the following twe factors that aggravated the seriousness of
the charges: (1) The fact that the two alleged instances of
negligent performance occurred less than a week apart; and
(2) the appellant’s past disciplinary record of a fourteen-
day suspension in August 1982 for insubordination. He next
evaluated the appellant’s contentions that the agency
overemphasized the significance of her errors and that her
removal was unfair in that she was singled out for
disciplinary action, and he found that both contentions
lacked merit.

In her lengthy petition for review of the first initial
decision, the appellant has addressed each factor the Board
identified in Douglas, 5 M.S.P.R. at 305-06, as relevant in
determining the appropriateness of a penalty. She has
asserted that: (1) Her errors were technical and
inadvertent, and even the administrative judge found then to
be harmless; (2) her work was subject to two 1levels of
review and supervision -~ a fact that showed the agency’s
tacit admission that all technicians made mistakes; (3) her
prior misconduct was unrelated to the charges on which the
removal was based; (4} her good work record was not

considered in assessing the reasonableness of the penalty:



26

(5) the administrative judge’s conclusion that the agency
was reasonably apprehensive over the trustworthiness of the
appellant’s future performance was unsupported by the
evidence; (6) the penalty was inconsistent with those
imposed on other erployees for similar offenses; (7) the
agency made no attempt to show <that the penalty was
consistent with the table of penalties; (8) the agency
failed to provide any notice or warning of its policy
concerning negligent preparation of microbiology worksheets;
and (9) alternative sanctions would have been effective.

We find that the appellant’s challenge to the
administrative Jjudge’s determination that the penalty was
reasonable warrants further analysis, particularly in light
of our holding that an agency’s failure to provide a
performance improvement period in cases such as this is
relevant to a ccnsideration of the propriety of the penalty.

The Board has held that removal is an appropriate
penalty for negligent preparation of important government
documents. See Sumlars v. United States Postal Service, 13
M.S.P.R. 119 (19&’12).18 ﬁe concur in the administrative
judge’s conélusion that, in an area as sensitive as patient
care, the penalty of removal for two sustained charges of
negligent preparation of microbiology logbooks is within the

limits of reasonableness.

18 Despite the appellant’s contention to the contrary, we
agree with the administrative judge that Sumlars lends
analogous support to the imposition of the penalty of
removal in this case.
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In connection with her allegation that her removal is
inconsistent with the penalty imposed on other employees for
similar offenses, the appellant has alleged that the
documentary evidence presented to the administrative judge
clearly indicated ”an average error rate of 19 separate
improperly prepared or reported blood cultures per employee
without discipline of any kind being imposed.”

In Bivens v. Tennessee Valley Authority, 8 M.S.P.R.
458, 463 (1981), the Board held that, upon an appellant’s
showing of dissimilar treatment ¢f similarly situated
employees in the imposition of penalties for like offenses,
the penalty under review could be upheld only if the agency
could prove a legitimate reason for the difference in
treatment. In the instant case, the appellant has failed to
show whether the other improprieties that occurred are as
serious as those charged against the appellant, and =-- as
the administrative judge noted, First Initial Decision at 6

n.3 -- she has failed to state whether any of the other
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employees who committed errors had previously Dbeen
disciplined, as she had.1°

Not only do we question whether the appellant in fact
was situated similarly to her coworkers who made errors, we
also concur in the administrative judge’s finding that the
agency adequately explained its reasons for any differences
in treatment. The agency’s Chief of Laboratory Services
testified that he considered the appellant’s errors more
serious than other errors that had been made because they
were errors of commission rather than errors of omission.
Transcript of first hearing at 170. The distinction between
the two types of errors is significant in terms of effect.
If a physician needs information from the laboratory and a
technician has omitted results from the logbook, the
physician will assume the tests have not been completed. 1If
incorrect entries have been made, however, the physician

will act wupon them, assuming that the tests have been

19 witn respect to the statement in the initial decision
regarding this matter, the appellant has alleged that the
administrative Jjudge improperly assigned the burden of
proving disparate treatment to the appellant instead of to
the agency. The administrative judge’s statement, however,
is consistent with the Board’s holding that an agency has
the burden of proving a legitimate reason for the difference
in treatment #“upon an appellant’s showing of disparate
treatment in the imposition of penalties in regard to
similarly-situated emplovees,” Butler v. Department of the
Navy, 23 M.S.P.R. 99, 100 (1984) (emphasis added). In
addition, the statement at issue here does not appear to be
a major basis for the finding that no disparate treatment
had been shown; instead, the finding evidently was based on
the other matters mentioned below. Finally, we note that
the agency’s Chief of Laboratory Services testified that
other employees who had made errors in the 1laboratory had
not been disciplined previously. Transcript of first
hearing at 170.
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completed and the entries are correct. Transcript of first
hearing at 171-72. Reliance on incorrect entries, according
to this witness, could affect a patient ”very adversely,”
id. at 145, and could create a ”life-threatening situation,”
id. at 146, since this reliance could cause the physician to
prescribe inappropriate and therefore harmful medicaticn.
We therefore find that the appellant’s errors of commission
must be considered more serious than other employees’ errors
of omission.

We find further, in light of the evidence that the
appellant’s continued errors jeopardized the health -~ and
even the lives ~-- of patients, that providing the appellant
with a performance improvement period would have placed the
health and safety of others at risk. We therefore find that
the challenge the appellant has raised by asserting that the
agency failed to provide a perforrmznce improvement period
has been rebutted.

We have reviewed the appellant’s other assertions with
regard to the reascnableness of the penalty, and we find_
that the alleged ”"harmless” nature of her errors, the two
levels of review given to her work, the unrelated nature of
her prior misconduct, and her seven years of service do not
outweigh the seriousness of her errors.

Furthermore, although the appellant asserts that the
agency failed to put her on notice that errors in the
laboratory would result in disciplinary action, the Chief of

Laboratory Services testified that within the preceding two
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years ancther employee was removed for an offense that had a
similar effect on the agency’s cperations.20 Even if the
agency had tolerated errors in the laboratory in the past,
the removal of that employee, along with the proposal that
another employee be removed for errors similar to those of
the appellant,21 demonstrates that the agency poiicy
regarding negligence in the laboratory that was in effect at
the time of the appellant’s removal was not Jenient. In
addition, while the agency may not have provided the
appellant with specific notice of its allegedly changed
policy, the agency’s removal of the first employee mentioned
above should have put the appellant on notice of that
policy. Accordingly, we find that <he appellant, an
experienced Medical Technologist, should have been aware
that her disregard of basic laboratory procedures could
result in disciplinary action.
In Douglas, the Board stated that:

In considering whether the agency’s judgment was
reasonably exercised, it must be borne in mind

20 The employee was removed for falsification of laboratory
data, including recording information on tests that had not
been made. Although the characterization of the charge
indicates that the offense was considered intentional,
however, the Chief of Laboratory Services noted that that
enmployee had no prior disciplinary record. Transcript of
first hearing at 148.

2l The errors made by this employee -~ who had not been
disciplined previously, Transcript of first hearing at 148
-- were discovered at about the same time as the appellant’s
errors. Id. at 149. No decision had been made on the
proposal to remove the employee at the time the Chief of
Laboratory Services testified, since the action had been
delayed by the agency’s belief that the employee would
resign. Id. at 179-8l.
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that the relevant factors are not to be evaluated
mechanistically by any preordained formula. For
example, the principle of ”like penalties for like
of fenses” does not require mathematical rigidity
or perfect consistency regardless of variations in
circumstances or changes in prevailing
regulations, standards, or mores. .o iTlhis
principle must be applied with practical realism,
eschewing insistence upon rigid formalism so long
as the substance of equity in relation to genuine
similar cases 1is preserved.

Emphasis added. Id. at 306.

In the present case, we find that the agency’s
selection of removal as the penalty to be imposed in this
case 1is within the limits of reasonableness, despite the
relatively recent institution of a more severe policy with
regard to errors in the laboratory. This 1is true
particularly in view of the appellant’s position and the
possibility that her errors could result in inappropriate
and harmful treatment of patients. See, e.g., James V.
Veterans Administration, 27 M.S.P.R. 124 (1985) (removal of
Medical Technologist for two errors affirmed).

DECISION

Accordingly, the initial decision in this appeal issued

on January 10, 1984, is AFFIRMED, as MODIFIED by this

Opinion and Order; the initial decision issued on March 13,
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1985, is REVERSED; and the appellant’s removal is

SUSTAINED. 22

This is the finel order of the Merit Systems Protection

Board in this appeal. See 5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You may petition the United States Court of Appeals for
the Federal Circuit to review the Bouard’s decision in your
appeal, if the court has Jjurisdictioen. 5 U.5.C. §&§ 7703.
The address of the court is 717 Madison Place, N..W.,
wWashington, D.C. 20439, The court must reccive the
petition no later than thirty days after you or your

representative receives this order.

nobert E. ‘Taylor
Clerkx of the Boarr

FOR THE BOARD: ﬁéqfﬁégéggz{ % p—

Washington, D.C.

22 In our earlier Opinion and Order in this case, we vacated
the first initial decision and remanded the appeal for
further proceedings consistent with that Opinion. We hereby
reverse our previous Order vacating the first initial
decision, and we reinstate that decision. Rdditionally,
although the second initial decision in this case was based
on a holding in Gende that is no longer relevant in light of
the Lovshin decision, the evidentiary findings made by the
administrative judge on remand are relevant to the issue of
the propriety of the penalty. Therefore, instead of
vacating the second initial decision, we have considered 1it
as a supplement to the first initial decision.



